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1. INTRODUCTION 
 
 
1.1. Background 
 
The United Nations Convention on Contracts for the International Sale of 
Goods (CISG) which was adopted 1980 and came into force in 1988 
currently consists of 84 member states.1 It creates substantive rules to  
govern the formation as rights and obligations of parties of contracts for the 
international sale of goods.2 The purpose of the Convention is to create 
uniform law to govern contracts involving the international sale of goods and 
promote the development of trade and remove legal barriers in in 
international trade.3 The Convention is, however, limited to formation, rights 
and obligations. Other substantive matters such as the regulation of the 
validity and usage of a contracts fall outside the scope of the CISG.  The 
Convention is applicable to contracts involving the sale of goods between 
parties whose place of business is in two different states where both the 
states are members to the CISG or one such state is a member and the 
applicable rules of private international law refers to the laws of that state.4 
Nationality and civil or commercial character do not play a role in the 
applicability of the Convention.5 
 
The CISG specifically excludes the sale of goods for personal usage, 
vessels, aircrafts, ships, services without associated goods or where the 
greater portion of the contract involves services, goods purchased on 
auction or execution, electricity, shares, securities and negotiable 
instruments or money.6 The Convention is said to be one of the most 
successful endeavours in the harmonisation and unification of international 
                                                          
1 The status of the CISG may accessed on the CISG Database website at 
https://www.cisg.law.pace.edu/cisg/countries/cntries.html( last accessed 2019-07-15).  
2 Fletchner “ Audio Visual Library pf International Law” Available on 
http:legal.un.org/avl/ha/ccisg/ccisg.html ( 2019-07-15). 
3 United Nations Convention on Contracts for the International Sale of Goods, 1980-04-11, Vienna, 
UN Document A/CONF.97/18: 1489 UNTS 3; 1980 International Legal Materials 668 
http://www.uncitral.org/pdf/english/texts/sales/cisg/CISG.pdf (last accessed 2019-07-15). 
4 United Nations convention on Contracts for the International Sale of Goods (1980) Article 1. 
5 See Article 1(3) of the CISG 
6See  Article 2 of the CISG 
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trade law thud far.7 A study into the various uncertainties of matters 
governed by the CISG helps to create a better understanding of the 
Convention has relevance in private international law considering the role 
the convention can play in private international law and commercial 
transactions worldwide.  
 
 
 
1.2. Purpose of Research and Problem Statement  
 
 
Among the various matters that require clarity for better understanding is 
the matter of remedial provisions available to a buyer upon breach of a 
contract. The  buyer’s right to specific performance requires clarity on issues 
of implementation and practicality. The remedies available to an aggrieved 
party in the CISG can be classified into three separate categories.8 The first 
remedial category allows an aggrieved party to claim for specific 
performance. Remedial action under specific performance may also be 
supplemented with an additional remedy such monetary relief in the form of 
damages to ensure that the aggrieved party fully received the performance 
to which he is entitled.9 The second remedial category affords the aggrieved 
party the right to require damages in the form of monetary compensation for 
losses suffered as a result of the breach. The third and final of these 
categories is avoidance which provides the aggrieved party with the right to 
terminate the contractual relationship.10 Other variations in the form of price 
reduction are also available under the CISG.11 
 
Specific performance as the first remedial as the first remedial category 
available to the buyer consists of a court order requiring the seller in breach 
to perform a specific act for the purposes of remedying the breach.12  One 
such act available as a form of specific performance in article 46(3) is the 
remedy of request for repairs of defective goods. With many legal systems 
being unfamiliar with the abovementioned act in their domestic law, 
legislative history suggests that this remedy may rarely be invoked as most 
courts would disregard is as a remedy that inconsistent with domestic law.13 
 
This dissertation provides a critical analysis of the remedy of repairs 
available in article 46(3) of the CISG. As indicated above, various matters 
involving the implementation and practicality of the remedy for specific 
                                                          
7 Schwenzer and Pascal “The CISG: Successes and Pitfall” 2009 American Journal of Comparative 
Law Volume 57 457 469. 
8 Treitel Remedies for Breach of Contract. A Comparative Account (1988) 1 
9 Treitel  (n 8) above 1. 
10 Treitel (n 8) above 1-2.  
11 See Article 50 of the CISG. 
12 Koskinen “CISG, Specific Performance and Finnish Law” 1999 Turku par 1.1 Available on    
http://www/cisg/law.page.edu/cisg/biblio/koskinen1.html (accessed 2019-07-19). 
13 Official Records (1981) 355-336. 
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performance under the CISG remain unsettled. This research seeks to 
understand the reasoning behind the availability of specific performance as 
a primary remedy for breach of contract in the CISG by considering the 
historical drafting of article 46. It further seeks to consider the application 
and limitations of the remedy for repairs. Lastly, a brief analysis of the 
receptibility and use of the remedy in common law and civil law jurisdictions 
will be made to assess the implementation and practicality of the remedy in  
member states such as the USA which follows a common law legal system 
and Germany, a civil law jurisdiction. It is noted that the generalisation  from 
exemplar common law and civil law jurisdictions may lead to the risk of  
oversimplification of the research, however, given the length of this study, a 
reliance of prototype jurisdictions is the only reasonable means to explore 
the CISG's remedy of repairs in art 46(3).   
 
2. HISTORICAL BACKGROUND AND CONSIDERATIONS PUT INTO THE 
DRAFTING OF ARTICLE 46 
 
2.1. Consideration of the Different Approaches in Various Legal Systems 
Different approaches to the remedy of specific performance are followed in 
common law, civil law and mixed jurisdictions.14 In civil law legal systems, 
specific performance is considered to be the primary remedy available to a 
claimant because it is a consequence of the doctrine pacta sunt servunda. 15 
Specific performance is also preferred because it serves to place the aggrieved 
party in the position they would have been in had the contract been performed 
without defect.16 The CISG approach to remedial provisions can therefore be 
likened to the civil law theory in that specific performance is the primary remedy 
available to the buyer and the seller.17 The approaches followed within the 
various civil jurisdictions are not necessarily identical and may differ with regard 
to the degree of primacy given to specific performance as a remedy.18 The 
same applies to mixed jurisdictions which will either provide for specific 
performance as a general remedy available in cases of breach or offer the 
remedy at the discretion of the court.19 Taking the different approaches from 
different legal systems into consideration, the CISG, being an international 
convention, has therefore not been able to achieve a completely  uniform 
scheme. The convention does, however, generally contain features that are 
familiar to both common law and civil systems. Contrary to the common law 
countries which regard damages as the primary remedy in the event of a breach 
                                                          
14 See Herman “Specific Performance: A Comparative Analysis (1)” 2003 Edinburgh Law Review 
(ELR) 5. 
15Herman  ( “Specific Performance: A Comparative Analysis (1)” n 14).  
16 Treitel (n 8) 43. 
17 Honnold J “The Sales Convention in Action-Uniform International Words: Uniform Application?” 
(1988) 300. 
18 Herman (“Specific Performance: A Comparative Analysis (1)” n 14 9-10). 
19 Treitel (n 8) 71.                                                                                                                                                                                         
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of contract, the CISG gives priority to the availability of specific performance as 
a primary remedy for a breach of contract.  
 
 
2.1.1. Common Law Jurisdictions and the Preference for Damage 
 
Scholarly writings about the CISG in relation to the common law involve an 
analysis of Anglo-American preferences as discussions involving the UK 
might be seen as speculative while having at participated at the drafting  
stage of the CISG, the UK has not become a signatory.20 Herman refers to 
the United States commercial law as a misnomer and provides that it is not 
a national law but rather consists of a patchwork sewn together state by 
state.21The Anglo-American view about what remedies should be available 
upon breach of contract is based on the belief that mitigation should also 
permit the aggrieved party to reallocate his assets efficiently with minimal 
judicial intervention. The reason for this is because business transactions 
are often complex and handled at a speed which makes moralising 
contractual behaviour impractical.22 The Anglo-American common law 
perspective views such reallocation of assets as a means of qualifying the 
principle pacta sunt servanda by switching the preference for performance 
over compensatory damages.23  
 
2.1.2. Civil Law Jurisdictions and the Preference for Specific Performance 
 
An overly simplistic generalisation about contractual remedies available 
under civil law may also be seen as superficial because Civilian jurisdictions 
have usually acted independently of one another in interpreting their own 
civil and commercial legislation and disclose a range of attitudes towards 
specific performance as the primary remedy for breach of contract.24 These 
differences can be seen by taking a brief look at Spanish law, German Law 
and French law. Spanish law displays a decisive commitment to specific 
performance with strong procedural safeguards for achieving it.25 On the 
other hand, both German and French law may be considered to have more 
of a commitment to specific performance than New York, however, the level 
of intensity in commitment varies with neither of these two countries 
appearing to be as dedicated to specific performance as Spain.26 With that 
said, the preference for specific performance over damages can be noted 
as the underlying value in all these different civilian jurisdictions.27 
 
                                                          
20 Herman (n 14) 9.  
21 Herman (n 14) 9. 
22 Herman (n 14)15. 
23 Herman (n 14) 15. 
24 Herman (n 14) 9. 
25 Herman (n 14) 9. 
26 Herman (n 14) 9. 
27 Herman (n 14)9. 
 
 
7 
 
In a Civilian perspective committed to the principle of pacta stunt servanda, 
the party in breach should not compel the other into either a substitute sale 
or substitute purchase.28 As Schlechtriem remarked, a party in breach 
should not be allowed to buy itself free of contracts that it has violated.29 On 
the other hand, proponents of the pacta sunt servanda principle argue that  
the victim of the breach and not the party in  breach of the contract should 
be afforded an opportunity to decide whether it prefers performance from 
the breaching party or a judgment for damages consequent upon non-
performance.30 
 
With the sanctity of the contract still playing a central role in civilian law, the 
innocent party could then seek for a judicial decree to dissolve the original 
contract thus excusing the parties from its fulfilment.31 The moral force of 
the principle pacta sunt servanda serves to bar even the aggrieved party to 
a breach from entering into a replacement contract prior to obtaining a 
judicial dissolution of the initial agreement.32 The Compensation of an 
aggrieved buyer is considered appropriate in instances where the item 
cannot be located, no longer exists, or is found in possession of a third party 
from whom it cannot be reclaimed.33 The Civilian perspective seems to have 
dominated during some of the CISG drafting sessions. On several 
occasions, the proposal to limit the victim's right to performance from a  party 
in breach by USA delegates was opposed by delegates from Japan, 
Sweden and France.34 The Japanese, French and Swedish delegates 
argued that a victim should not be put to the trouble of investigating a market 
for replacement goods and should be able to rely on its contract with the 
confidence that a court will protect its contractual interest.35 
 
2.2. The inclusion of Article 28 in the CISG  
 
An analysis of debates predating the approval of the Convention show that 
art 28 was used as a means of compromise between a Civilian and or 
Common Law orientation.36 Civilian participants to the drafting of the CISG 
favoured specific performance as a primary remedy while common law 
delegates showed preference to damages as a primary remedy with the use 
of specific performance only being allowed in exceptional circumstances.37 
 
Article 28 of the CISG provides that:  
 
                                                          
28 Herman n 14 above 12.  
29 Schlechtriem, Commentary on the UN Convention on the International Sale of Goods (1998) 199. 
30 Herman (n 14) 11. 
31 Herman (n 14) 12.  
32 Herman (n 14) 12.  
33 See Herman (n 14)12. Such third parties could include an acquirer in good faith and a pledgee of 
the goods. 
34 See Summary Records of the First Committee (18th meeting) UN Doc A/Conf 97/C.1/SR.18 (1980), 
reprinted in the Official Records at 321, 328-332. 
35 Herman n 14 above 12. 
36 Trietel (n 8) 8. 
37 Honnold J, Uniform Law for International Sales Under the 1980 United Nations Convention (1982) 
286 303. 
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“If, in accordance with the provisions of the Convention, one part is entitled 
to require performance of an obligation by the  other party, a court is not 
bound to enter a judgment for specific performance unless the courts would 
do so under its own law in respect of similar contracts of sale not governed 
by this Convention.”38 
 
The provision allows a forum approached with a buyer’s request for specific 
performance under the CISG to negate the claim on the basis that such 
claim would not be allowed under its domestic law. The common law legal 
system has traditionally been reluctant to enter judgements for specific 
performance.39 This has been the main reason why Article 28 was included 
in the CISG. The aim was to give jurisdictions such as the Anglo-American 
court or arbitral tribunal the discretion to not to enter a judgement for specific 
performance unless it would do so under its own law. However, many 
commentators have noted that American courts have taken an even more 
liberal attitude towards specific performance than what the UCC provides 
thus bringing to question the necessity of the provision.40 Nevertheless, the 
gap regarding specific performance as a primary remedy in common law 
legal systems compared to the civil law systems still exist and commentators 
have pointed out that the inclusion of the article has managed to convince 
common law states who have reservations about the allowance of specific 
performance remedies such as the request for repairs under article 46(3) to 
accede to the CISG. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                          
38 See Article 28 of the CISG. 
39 Herman (n 14) 15. 
40 Honnold and Lookofsky in Kritzer 224. 
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3.  ANALYSIS OF ARTICLE 46(3) 
 
 
3.1. Buyers Right to Demand Repairs 
 
Article 46(3) provides for the right to repair where the goods delivered lack 
conformity in terms of the contract.41 Such repair must be reasonable upon 
consideration of all the necessary  circumstances.42 The demand for repairs 
requires that notice be given either in conjunction with the notice of defects 
in article 39 or some reasonable time thereafter43. Under the Convention, a 
seller’s non-conforming delivery may be remedied for two reasons, namely, 
demand for repairs by the buyer in terms of article 46(3) or a seller’s right to 
exercise repairs in terms of article 37.44 It is necessary that the goods are 
reparable so that the defect can be cured by repair. Repair is considered to 
have been effectively executed when after such repair, the goods are usable 
as expected in terms of the agreement between the buyer and seller.45 The 
buyer’s “right to demand repairs” is a remedy available to the buyer even in 
cases of non-fundamental breach. In the course of the framing of the 
provision under paragraph(3) at the Diplomatic Conference, it was provided 
that in cases of minor repairs, such repairs could be made by the buyer 
more readily,  particularly where the there is significant distance between 
the buyer and the seller’s facilities.46 The language used was specifically 
designed to encourage a reasonable and flexible approach in cases 
involving a demand for repairs.47  
 
The buyers right, which allows the buyer to require the seller to remedy a 
breach resulting from a lack of conformity, is considered to be a stronger 
                                                          
41 Article 49(3) of the CISG. 
42 Case No. 225 France Cour d’appel (Appellate Court) Versailles 29 January 1998 
http:cisg3.law.pace.edu/cases/980129fl.html (accessed 2019-07-23). 
43 Article 46(3 and Article 39 of the CISG 
44Berstein and Lookofsky Understanding the CISG in Europe (2003). 
45 Case No. 152 FRANCE Cour d'appel, Grenoble 26 April 1995 
https://www.cisg.law.pace.edu/cisg/text/digest-2012-46.html (accessed 2019-07-15) 
46 Official Records, United Nations Conference on Contracts for the International Sale of Goods 
(United Nations, New York, 1981). 
47 Case No. 225 France Cour d’appel (Appellate Court) Versailles 29 January 1998 
http:cisg3.law.pace.edu/cases/980129fl.html (accessed 2019-07-23).  
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remedy than the buyer’s “right to require delivery of substitute goods”.48 To 
illustrate this, an example can be made of how the requirement for the 
delivery of substitute goods such as the shipment of new machinery or raw 
commodities may involve unreasonable burdensome transportation costs 
whereas repairs could involve a less burdensome mechanical adjustment 
or replacement of defective parts. 49  
 
 
3.2. Reasonable Demand for Repairs 
 
The citing of the reference to reasonableness under article 46(3) the CISG 
should be taken in consideration to establish what renders the demand for 
repairs a reasonable request by the buyer. As stated above, the request for 
repairs must reasonable when taking into account all the circumstances. 
Reasonableness does not depend on the nature of the breach by the seller 
but has been suggested to be dependant on the character of the goods 
delivered and technical difficulties among other circumstances.50 
Commentators provide that the rule of reasonableness must be regarded as 
a general principle of the Convention.51 The principle of reasonableness can 
be interpreted as an ethical standard of behaviour that is judicious and fair.52 
Honnold provides that the appropriate determination for what is reasonable 
involves ascertaining what would be considered normal and acceptable in 
the relevant trade, an approach supported by article 9 of the Convention.53  
 
A concrete examination of the circumstances is required to determine 
whether the request for repairs was not an unreasonable one. An illustration 
of an unreasonable request for repairs would be if a buyer is easily able to 
repair the goods himself. It must however be noted that while it is be more 
appropriate for the buyer to facilitate those repairs himself, the seller 
remains liable for any cost accumulated from such repair.54 Another 
illustration of an unreasonable request would be where the seller requires a 
distant seller to utilise his own facilities or travel a significant distance to 
repair a minor defect.55 This request is seen as unreasonable in light of the 
general duty requiring that the buyer minimise losses suffered as a 
consequence of the seller’s breach.56 Moreover the request would also be 
unreasonable when taking the remedies available to the buyer under the 
                                                          
48 Honnold , Uniform Law for International Sales under the 1980 United Nations Conventions, (1999) 
101 
49Bernstein and Lookofsky (n24) 101.  
50 Bernstein and Lookofsky, Understanding the CISG in the USA, 2d ed (2004). 
51 Van der Velden The Law of International Sales: The Hague Convention 
52Van der Velden The Law of International Sales: The Hague Convention  
53Bernstein and Lookofsky (n 24) 101; Article 9 of the CISG provides that contractual obligations 
include practice as established by the parties and usages in that particular trade.  
54 Case No. 125 [Germany Oberlandesgericht Hamm 9 June 1995] Available at 
http://cisgw3.law.pace.edu/cases/950609g1.html (accessed 2019-07-23)  
55 Bernstein and Lookofsky (n24) above  309. 
56 Bernstein and Lookosky (n24); Honnold p 309; Article 77 and article 74 . 
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Convention into consideration. In such cases case law has indicated that 
that the buyer is given an opportunity under article 74 of the Convention to 
charge the seller damages for the breach where the buyer engages with a 
third party to repair defective goods.57 A request for repairs in a particular 
circumstance would be considered unreasonable where the seller’s costs to 
repair are disproportionate to the costs of the goods involved. In such cases 
the buyer would then have to opt for an alternative claim such as a claim for 
damages or price reduction.58  
 
Unlike a similar provision provided for repairs in the ULIS which entitles a 
buyer to request repair where the seller is the manufacturer of the defective 
goods, the Convention entitles a buyer to make this request even where the 
seller is not in a position to repair the goods by his own means or through 
the utilisation of the facilities of the market.59 While the fact that the seller 
lacks the means to repair and that the request would not be possible can 
amount to unreasonableness in terms of the Convention, this will not 
automatically turn the defect into a fundamental breach. In such 
circumstances, buyer will have to alternatively claim for damages or a 
reduction in price.60 
 
 
3.3. Observance of Good Faith 
 
Article 7 of the Convention provides that: "In the interpretation of this 
Convention, regard is to be had to its international character and to the need 
to promote uniformity in its application and the observance of good faith in 
international trade". A number of commentators are of the opinion that the 
good-faith principle applies to actions of specific performance and thus 
serves as a limitation to the scope for requiring performance. Kastely is of 
the opinion that the recognition of a right to performance should not amount 
to permitting such party to inflict undue pain or punishment on the party who 
has breached the contract.61 This amounts to an act in bad faith and the 
Convention attempts to illuminate the possibility of such behaviour by  
authorising the court to prohibit acts in bad faith.62 Further arguments 
                                                          
57 Article 74 of the CISG; Oberster Gerichtshof, Austria, 14 Jan. 2002, English translation available at 
http:// cisgw3.law.pace.edu/cases/020114a3.html. (accessed on 2019-01-08) 
58 See A/Conf 97/C.1/SR.19 at 304(=O.R. 335 et seq)  
59Art. 42 of ULIS differentiated between producer and manufacturer, on the one hand, and distributor 
and dealer, on the other. Art. 42(1) states: "The buyer may require the seller to perform the contract: 
(a) if the sale relates to goods to be produced or manufactured by the seller, by remedying defects in 
the goods, provided the seller is in position to remedy the defects; (b) if the sale relates to specific 
goods, by delivering the goods to which the contract refers or the missing part thereof; (c) if the sale 
relates to unascertained goods, by delivering other goods which are in conformity with the contract or 
by delivering the missing part or quantity, except where the purchase of goods in replacement is in 
conformity with usage and reasonably possible."  
60 n 24 above 309. 
61 Kastely “The Right to require Performance in International Sales: Towards an International 
Interpretation of the Vienna Convention”1988 Washington Law Review 607 619. 
62 See Article 7 of the CISG. 
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involving the principle of good faith provide that good faith should be treated 
as an obligation that forms part of the parties' contractual obligations rather 
than as a principle for interpretation of the CISG.63 It is submitted that the 
good faith principle under Article 7 could be a significant limitation to the 
right to require performance in the form of repairs under article 46(3) where 
the buyer their right for repairs of defective goods for the purpose of perhaps 
harassing the other party or in circumstances where specific performance 
will be particularly onerous to the breaching party.64  
 
3.4.  Restrictions on the Remedy  
 
3.4.1.  Duty of Buyer to Mitigate Damages 
 
The buyer who suffers loss as a result of a breach of contract is obliged to 
take measures to minimise the losses suffered. Article 77 of the CISG states 
the following: 
 
“A party who relies on a breach of contract must make take such measures 
as are reasonable in the circumstances to mitigate the loss. If he fails to take 
such measures, the party in breach may claim a reduction in the damages 
in the amount by which the loss should have been mitigated”.65 
 
Although the CISG does not indicate a direct link between specific 
performance and the duty to mitigate losses suffered, commentators of the 
Convention have indicated the existence of such link which can be 
considered when trying to establish that upon breach of contract, a request 
of repairs by the buyer is in fact reasonable.66 Some commentators argue 
that the drafting history of the CISG seems to suggest that mitigation 
qualifies the remedies available under article 46. Kritzer submits that in 
actions where the claimant requires specific performance, the issue of the 
application of article 77 is moot to the extent that domestic concepts of 
mitigation come up in the matter when courts make use of article 28 to 
invoke their domestic law.67 
 
 
3.4.2. Resorting to an Inconsistent Remedy 
 
The first restriction on specific performance resulting from the buyer’s 
reliance on an inconsistent remedy if expressed in article 43(1) which 
provides that the buyer will be entitled to require specific performance only 
when he has not relied on a remedy which is inconsistent with this 
                                                          
63 Kastely (n 61) 619-620. 
64 Kastley (n 61) 619. 
65 See article 77 of the CISG. 
66 Bernstein and Lookofsky  (n 24) 309. 
67 Kitzer, “Minding the Gap: Determining Interest Rates under the UN Convention for the International 
Sale of Goods” 1998 University of Chicago Law Review 607. 
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requirement. It is submitted that the same restriction applies for the 
remedies under sub-paragraphs (2) and (3). The buyer in the case of 
defective goods will therefore not be entitled to require the seller to repair 
defects where he has already relied on an inconsistent remedy. Avoidance 
of a contract under article 81 of the CISG, subject to damages as a result of 
the breach, releases both parties from their obligations under the contract. 
Release from the contractual obligations would therefore render this remedy 
inconsistent with specific performance in the form of repairs in article 46(3). 
Similarly, a claim for price reduction would also amount to a remedy that is 
inconsistent with the remedy for repairs. 68  
 
3.4.3. Time Restrictions and the Remedy of Repair 
 
A further requirement under article 43(3) provides that the buyer must 
request repair from the seller in conjunction with the notice given in terms of 
article 39.69 Should the buyer not request such repairs in conjunction with 
the notice, the request must be made within reasonable time after having 
given the seller notice of the defective goods.70 The first notice must be 
given within two weeks, a second notice after a month and subsequent 
notices after six weeks and eleven months have been accepted as notices 
within reasonable time.71  Failure to do so deprives him of his right to 
demand that the defects be repaired. In the case of latent defects, the buyer 
is entitled to demand repairs up to two years from the date that the goods 
are handed to him. 
 
3.4.4. Article 28 and the Forum approach Rule and the Remedy of Repair 
 
A consideration of the forum approach rule as provided in article 28 raises 
the question as to whether the provision covers the remedy of requiring 
repairs for defective goods. While the Secretariat Commentary clearly 
stated that the restrictive provision includes the buyer’s right to require 
substitute goods pursuant to article 43(2) in cases of breach, not much light 
has been shed as to whether the provision will also cover the buyer’s right 
to request repairs in terms of article (3). An assessment of the historical 
drafting of the article does not provide any further clarity.72 Commentators 
have opined that a consideration of the purpose of article 28, the same 
objections to an order requiring delivery as provided in article 46(1) should 
apply to article 46 in its entirety.73   
                                                          
68 Walt “For Specific Performance under the United Nations Sales Convention” (1991) Texas 
International Law Journal 211 214. 
69See article 39 of the CISG 
70Case No. 225  Cour d'appel, Versailles 29 January 1998] Available at 
https://www.cisg.law.pace.edu/cisg/text/digest-2012-46.html (accessed 2019-07-15) 
71 Case No 225 (n49). 
72 The Secretariat Commentary does not provide any guidelines in this respect as the remedy was not 
available under the 1978 Draft. 
73 Kastely (n 61) 635. 
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A claim for specific performance based on paragraph (3) of the Convention 
will require the court hearing the matter to determine whether the buyer has 
fulfilled the requirements for demanding repairs.74 Once this has been 
determined, the court is then able to turn its attention to article 28 to 
ascertain whether an order for specific performance would be granted under 
its domestic law. Should such order not be granted under its own law, the 
court is would then be able to deny the claim.75 With the acceptance that 
the restrictive provision is applicable to article 43(3), it has been submitted 
that the remedy will undergo severe restriction as the buyer’s right to request 
repairs is unfamiliar to many legal jurisdictions and would therefore be 
inconsistent with the domestic law of many courts faced the request of this 
remedy.76 Kastley suggests that to promote international harmony, courts 
should exercise their discretion under article 28 and to order specific 
performance in the form of repairs even where such remedy is not known to 
the court’s domestic law.77 
 
4. RECEPTION OF ARTICLE 46(3) AS A REMEDY IN COMMON LAW AND 
CIVIL LAW JURISDICTIONS 
 
4.1. USA 
 
The basic remedy for a breach of contract in Anglo American Law involves 
awarding monetary damages to compensate the aggrieved buyer for the 
losses suffered as a result of a breach of performance by the seller. The 
buyer is therefore placed, through the monetary compensation in as close 
to the same position he would have been in had the contract been 
performed. Specific performance under this legal system is therefore not 
available as the primary remedy for a breach of contract and is only 
exceptionally available at the courts discretion.78 Specific performance is 
obtained only in circumstances where the damage remedy will not suffice 
as a sufficient remedy for the claimant in the case of a breach of contract. 
The most common ground for the court finding that damages as remedy is 
inadequate is that the subject matter of the contract is in some way or 
another unique and monetary compensation would not place the aggrieved 
party in as good a position as a remedy for specific performance would. 
Article 28 of the CISG provides for the consideration of the domestic law of 
the forum.  In an Anglo American law context, this would involve an 
assessment of the Uniform Commercial Code (the "UCC") and its provisions 
regarding the remedy specific performance as this will be applicable in most 
                                                          
74 Muller-Chen “Article 28” in Schlectriem P and Schwenzer I Commentary on the UN Convention on 
the International Sale of Goods (CISG) (2005) Oxford: Oxford University Press 316 326. 
75 Walt (n 47) 297. 
76 Muller-Chen (n 74) above 336-355. 
77 Kastely (n 61) 636. 
78 Treitel (n 8) 63. 
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cases.79 It must however be noted that different states within the USA 
interpret the UCC in different ways with three different texts of the UCC in 
force with the state of Louisiana as well as districts of Columbia and the 
Virgin Islands having not adopted the UCC. 
  
Reference to specific performance is found under the UCC in Section 2-716. 
It states that: "(1) Specific performance may be decreed where the goods 
are unique or in other proper circumstances. (2) The decree for specific 
performance may include such terms and conditions as to payment of the 
price, damages, or other relief as the court may deem just.”80 The provision 
does not offer the claimant an unrestricted right to elect specific 
performance as the Code limits its application to instances in which the 
contracted goods are considered unique or the circumstances are 
considered appropriate.81 When deciding to grant specific performance, the 
courts in the United States will consider whether, based on Section 2-716 
of the UCC, to the aggrieved party, useful criteria can be identified.  The first 
consideration will involve the  replaceability or the availability of substitute 
goods.82 It has been suggested that the demonstration of scarcity of the 
goods in question or difficulty in procuring substitute will sway the court into 
granting an order for specific performance .83 The second consideration 
involves the uniqueness of the goods. If close substitutes are available, the 
is likely to not regard the goods as unique in terms of Section 2-716 of the 
UCC.84 Thirdly, should the court find that damages are an inadequate 
remedy and difficult to measure, an order for specific performance may be 
found to be a more appropriate remedy. 
 
Limited case law is available to give an indication of the reaction of American 
courts to the CISG’s preference for specific performance. The application of   
article 28 of the CISG has not had particular focus in American courts with 
commentators suggesting the likelihood of the courts denying the request 
for performances in all but a few exceptional matters.85 Case law has 
however indicated that the courts might not all together deny the 
performance embodied in article 46 of the CISG. In Delchi v Carrier S.p.A v 
Rotorex Corporation86 the court acknowledged the buyer’s right to request 
repair to correct deficiencies in the case of non-conformity, although the 
acknowledgment was made in passing and did not play a crucial role in the 
court’s ruling. In a later case, a district court in Magellan International 
                                                          
79 Flechtner H, “Buyers' Remedies in General and Buyers' Performance Oriented Remedies” Journal 
of Law and Commerce 339. 
80 Section 2-716 of the Uniform Commercial Code 
81 Fletchner H “Remedies under the New International Sales Convention: The Perspective from Article 
2 of the UCC 1988 Journal of Law and Commerce(Law&Com) 53 61 
82 Catalano “More Fiction than Fact: The perceived Differences in the Application of Specific 
Performance under the United Convention for the International Sale of Goods” 1996/1997 Tulane Law 
Review 1827. 
83 Catalano (n 60) 1827-1828. 
84  Catalano(n 60) 1827-1828. 
85 Fletchner H “Remedies under the new International Sales Convention: the perspective from article 
2 of the UCC” (1998) 8 Law & Com 53. 
86Delchi v Carrier S.p.A v Rotorex Corporation 71 F 3d 1024 (1995). 
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Corporation v Salgitter Handl GmbH87 further acknowledged the buyer’s 
right to compel the seller to perform. The Illinois Federal Court provided that 
under the CISG, article 46 was “routinely available” and permitted a buyer 
to require a seller to perform unless the buyer resorted to a remedy that is 
inconsistent with that remedy. The court in in Magellan International 
Corporation v Salgitter Handl GmbH further noted that article 28 qualifies 
the right to specific performance. A modest reception of the CISG’s 
preference for specific performance can be seen in the two cases.  
 
   
4.2. GERMANY 
 
 
German rules for remedies for a breach of contract can be found in the 
German Civil Code (Bürgerliches Gesetzbuch /BGB). The starting point in 
German law is that specific performance is the primary remedy for a breach 
of contract. This is however not specifically in the BGB but a number of 
provisions within the Code assume its existence.88  An important provision 
concerning specific performance under German law can be found in 
paragraph 249 of the BGB.  The provision provides that the primary duty of 
a debtor who is bound to make Schadenersatz89 must act in a way that will 
bring about the same circumstances that would have existed had the 
circumstances giving rise to the breach pf contract not occurred.90 The rules 
concerning specific performance under German law are regulated in 
connection with the rules of enforcement of performance can be found in 
the Zivilprozessordnung (ZPO). The method of enforcing a judgement for 
performance in German law depends on the nature of the obligation.  
 
 
German rules on specific performance represent a system where specific 
performance is accepted as a primary remedy. The ZPO is familiar with the 
remedy of request for repairs which is available under specific performance 
in the case of a contractual breach. German courts have shown no difficulty 
regarding the application of article 28 of the CISG. The approach to specific 
performance by the courts is the same as that of German law with the 
exception of the limitation of the rights which differs to the CISG in that the 
approach followed under German law is attached to enforcement 
procedures. Schlechtriem provides that the application of article 28 will only 
be in rare cases.91 He concludes that article 28 does not enable the seller 
against whom an action is brought before a German court for performance 
to then make use of a defence on any grounds of exemption under German 
law which are more extensive than those provided in article 79 of the 
CISG.92  
                                                          
87 Magellan International Corporation v Salgitter Handl GmbH 1999 US Dist Lexis 19386. 
88 Schwenzer and Pascal (n 7) 51. 
89 Treitel (n 7) Trietel provides that Schadenersatz, in this instance, refers to a right to performance 
even though the translation is damages. 
90 Magellan International Corporation v Salgitter Handl GmbH (n 87). 
91 Schlechtriem (n 29) 209. 
92 Schlechtriem (n 29) 209. 
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5.  CONCLUSION 
 
 
The CISG is considered one of the most successful attempts to unify 
international commercial law. The Convention currently boats a total of 85 
member states. This dissertation sought to provide a critical analysis of the 
remedy of repairs available in article 46(3) of the CISG. It answers various 
matters involving the implementation and practicality of the remedy for 
specific performance under the CISG. The research further aimed to provide 
an understanding of the reasoning behind the availability of specific 
performance as a primary remedy for breach of contract in the CISG by 
considering the historical drafting of article 46. The application and 
limitations of the remedy for repairs was considered to give a clear 
understanding of the use of the remedy to aggrieved parties. Lastly, a brief 
analysis of the receptibility and use of the remedy in common law and civil 
law jurisdictions was be made to assess the implementation and practicality 
of the remedy in  member states such as the USA which follows a common 
law legal system and Germany, a civil law jurisdiction. It was noted that the 
generalisation  from exemplar common law and civil law jurisdictions may 
lead to the risk of  oversimplification of the research, however, given the 
length of this study, a reliance of prototype jurisdictions has been the only 
reasonable means to explore the CISG's remedy of repairs in art 46(3).  
 
The Civilian perspective and preference for specific performance as the 
primary remedy for contractual breaches under the CISG dominated during 
drafting sessions with the USA’s proposal to limit an aggrieved party’s right 
to performance opposed my a number of delegates from different states.93 
The process of unifying different legal systems led to the inclusion of article 
28 of the CISG which seeks to ensure the ensure the effectiveness of the 
Convention in different jurisdictions. Article 28 allows the forum approached 
for matters that fall within the ambit of the CISG to hand down an order for 
specific performance only if such forum would have done so under its 
internal law.94 It has been suggested  that to promote international harmony, 
courts should exercise their discretion under article 28 and to order specific 
performance even where such remedy is not known to the court’s domestic 
law.95 
 
                                                          
93 See n 34 above.  
94 Walt (n 47) 297. 
95 Kastely (n 61) 636. 
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The Right to repairs under 46(3) is not unqualified. A number of 
considerations and limitations exist to ensure that the remedy preserves 
contracts in sales transactions while taking various factors of the transaction 
into account. Practical considerations such as whether the demand may be 
deemed reasonable, made in good faith and not to frustrate contractual 
relations between the parties are necessary before allowing the remedy. 
Other considerations include an assessment of whether the cost of repairs 
and the convenience of enforcing the remedy for repairs under article 46(3) 
is viable for parties involved. The remedy is restricted by the party’s duty to 
mitigate damages avoid resorting to other inconsistent remedies and seek 
remedial action timeously. The remedy serves to ensure that an aggrieved 
party can rely on judicial protection by the courts to enforce the contract thus 
avoiding costs of seeking to replace the initial contract. It also affords the 
parties to a matter involving goods that have defaulted the opportunity to not 
only preserve the contract but mend the business relationship.  
 
An analysis of the remedy of repairs available in article 46(3) of the CISG 
has shown the reasoning behind the way in which CISG was drafted, the 
reasoning behind the availability of this remedy and that due consideration 
has been made to the implementation and practicality of the remedy for 
specific performance under the CISG. The drafting of the CISG tells a story 
of extensive negotiation and compromise. This would be expected when 
considering the considerable number of member states and the differing 
legal systems following either a common law, civil law or mixed regime. The 
final document gives preference to specific performance with room for 
compromise found under article 28. Although much speculation has been 
that states which do not show preference to specific performance in their 
regime would invoke article 28. Later cases in the USA have displayed full 
acknowledgement of the buyer’s right to compel the seller to perform and a 
modest reception of the CISG’s remedial scheme.96  
 
 
 
 
 
 
 
 
 
 
 
                                                          
96Delchi v Carrier S.p.A v Rotorex Corporation n 81 above;  Magellan International Corporation v 
Salgitter Handl GmbH n 82 above.  
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